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This appeal has been preferred u/s- 96 of CPC read 

with U/O-41 Rule 1 of CPC against judgment and 

decree dated 30-01-2019 passed by the learned 

Munsiff, No.1, Tezpur in Title Suit No.63 of 2011, 

decreeing the suit of the respondent/plaintiff, and 

came up for final hearing on -15-05-2019. 

Learned Advocate appearing for the Appellant : - Mr. T. Paul, Advocate  

Learned Advocate appearing for the Respondent : - Mr. P.C. Sarma  

J   U   D G M   E N T 

1. This first appeal has been preferred by the defendant/appellant on being 

dissatisfied with the judgment and decree passed by Ld. Munsiff, No.1, 
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Tezpur dated 30-01-2019, vide T.S No- 63 of 2011, whereby the learned trial 

court decreed the suit on contest with cost.  

2. Upon admission of the appeal for hearing, the notice was issued to the 

respondent and the original case record of Title Suit no-63/ 2011 was called 

for and subsequently received. 

3. In order to decide the appeal, let me describe, in brief, the facts leading to 

this appeal:-- 

PLAINTIFF/RESPONDENT CASE 

4. Case of the plaintiff/respondent appears to be in a narrow campus is that 

land measuring 2 Katha 10 Lessas covered under Dag No.394 of P.P No.175 

described in Schedule of plaint and respectively in schedule “A” and schedule 

“B” of the plaint are the subject matter of the suit and hereinafter referred 

to as suit “A” schedule land and suit “B” schedule land‟. That plaintiff 

/respondent Khirodhar Sarma became absolute owner and possession of the 

suit land which was gifted by Khargeswar Sarmah vide gift deed No.3426 of 

the year 1968 on 21-08-1968 in favour of the plaintiff/respondent and at the 

time of taking physical possession of the gifted land, plaintiff came to know 

that land measuring 2 Kathas was sold by donor Khargeswar Sarma to Smt. 

Indreswari Bhuyan prior execution of the gift deed and said land also 

included in the schedule of gift deed due to bonafide mistake. That at 

present land measuring 2 Bigha 2 Katha remained in the hands of plaintiff 

after selling 1 Bigha 1 katha 9 Lessas to different persons and on the basis 

of the petition filed by the plaintiff before the Revenue Authority, periodic 

patta No.66 was divided in two periodic patta, one is numbered as Dag 

No.18 dag No.393 in the name of Indreswari Bhuyan and another was 

numbered as 175, Dag No. 394 and said periodic patta No.175 was 

remained in the name of plaintiff. After the death of Indreswari Bhuyan her 

three surviving sons Poal Ch. Bhuyan, Promod Bhuyan and Siba Prasad 

Bhuyan got their names mutated in the said land by virtue of inheritance and 

constructed residential houses thereon. That in the year 1981 the defendant 

unlawfully trespassed into the suit land and the plaintiff filed petition u/s 145 
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Cr.P.C vide Misc. Case No.198/81 and order was passed on 21-01-89 in 

favour of the defendant. Thereafter, the plaintiff filed revision petition before 

the Hon‟ble Court of Sessions Judge, Sonitpur which was registered as 

Criminal Motion No.22(S-2) 1989 and judgment was passed on 21-06-1991 

against the plaintiff. Thereafter, defendant filed the petition for mutation and 

Mutation case No.288/1993-94 was registered and Circle Officer has rejected 

the prayer of the defendant and being aggrieved with the order defendant 

filed petition u/s- 147 of Assam Land and Revenue Regulation before the 

Deputy Commissioner, Sonitpur and same was dismissed vide judgment 

dated 04-07-2002. Meanwhile, the possession of suit land was given to 

plaintiff on 24-01-1994 as per the order of Circle Officer on the basis of 

petition filed by the plaintiff and since then the plaintiff has been possessing 

the suit land till the month of April, 2011. Thereafter, in the month of 

April,2011 the defendant illegally started construction over suit A schedule 

land and against which the plaintiff raised objection before the Tezpur 

Development Authority on 16-05-2011 and also lodged ejahar before Tezpur 

PS on 18-05-2011. Thereafter, the O/C on preparation of report sent the 

report to Deputy Commissioner, Sonitpur for drawing up a proceeding u/s 

145 Cr.P.C and to attach the disputed land approximately 1 Katha 10 Lessas 

and on the basis of the report, ADC drew up a proceeding vide Misc. 

3/145/146/2011 and attached the disputed land measuring 1 katha 10 

Lessas under Dag No.394 of PP No.175 prohibiting the defendant from 

entering into the disputed land. That the defendant filed revision petition 

against the order of attachment and Hon‟ble Court of Sessions in Criminal 

Revision No. 36/11 stayed the operation of attachment. That on-09/04/2013, 

the defendant forcefully occupied the suit B schedule land covering the 

schedule A schedule land measuring an area of 2 katha 10 Lessa and against 

which the plaintiff prayed declaration of right, title, interest and recover of 

khas possession of total land measuring 2 Katha 10 lessas described in 

schedule A & B schedule land.  
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DEFENDANT/APPELLANT’S CASE 

5. The defendant/appellant contested case of plaintiff by filling written 

statement both in law and facts and further pleaded that the plaintiff is not 

in possession of any suit land and defendant has been possessing the suit 

land for long time. It is further pleaded that earlier the suit land was lying 

vacant on 02-01-1965 and defendant took possession of suit land openly 

and adverse to the right, title and interest of Khargeswar Sarmah. That 

neither Khargeswar Sarmah nor anybody made any obstruction and in the 

year 1966 and 1967 the defendant constructed three Assam Type pucca 

houses over the suit land openly with knowledge of Khargeswar sarmah. 

That the defendant from 02-01-1965 has been in uninterrupted and 

continuous possession of the suit land adverse to the right, title and interest 

of the actual owner of Khargeswar Sarmah and thereafter the plaintiff. The 

defendant further pleaded that the plaintiff has knowledge from the 

beginning i.e. 02-01-1965 that the defendant has been in khas possession of 

the suit land but never made any objection. The defendant further stated 

that on 26-08-1968 Khargeswar Sarmah approached the defendant and 

informed him that he had donated the land to the plaintiff and they 

requested the defendant to vacate the suit land by demolishing 

house/structures thereon and to deliver possession of the same to the 

plaintiff against which the defendant showed his refusal on 26-08-1968 and 

denied right, title and interest of the plaintiff in the suit. The defendant also 

stated that Khargeswar Sarmah and plaintiff threatened to take legal action 

against him for eviction and the plaintiff right, title and interest in respect of 

the suit land extinguished long ago due to adverse possession by the 

defendant and thus the defendant has prayed to dismiss the suit of the 

plaintiff.       

ISSUES 

6. Upon the pleadings of both the sides the learned trial Court below has 

framed the following issues :  

(1) Whether the suit is maintainable?  
(2) Whether there is any cause of action for the suit? 
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(3) Whether the suit is barred by law of limitation? 
(4) Whether the plaintiff has right, title and interest in the  

  Schedule land and right, title and interest in the Schedule B  
  land?  

(5) Whether the defendant took possession of the land described  
  in the schedule B after 09-04-2013 and completed the  
  execution of Assam type house on the suit land?  

(6) Whether the plaintiff is entitled to the decree as prayed for? 
(7) To what other relief/reliefs the parties are entitled to?  

Additional issue No-1 

Whether the defendant took possession of the land described in 
schedule B after 09/04/2013 and completed construction of Assam 
Type house in the suit land? 

7. And during trial, plaintiff /appellant adduced both ocular (4 witnesses) and 

documentary forms of evidences and per contra the defendant side 

examined 8 (eight) witnesses and exhibited five numbers of documents.  

8. After hearing both sides, the learned trial court by the impugned judgment 

dated 30/01/2019 decreed the suit with cost. On being aggrieved and 

dissatisfied with the impugned judgment, the defendant /appellant preferred 

the present appeal, upon the following grounds: -- 

GROUNDS OF APPEAL 

1. That the learned Trial Court has committed grave error of facts and law 

in passing the impugned judgment and decree and consequently 

decreeing the suit of the respondent / plaintiff ; 

2. That the learned Trial Court erred in law, facts and equity at the time of 

passing of the impugned judgment and decree ;  

3. That the learned Trial Court below at the time of passing the impugned 

judgment and decree did not apply her mind judiciously hence the same 

cannot be treated as lawfully passed judgment and decree ; 

4. That the learned Trial Court ought not to have hold Issue Nos.1, 2, 3, 4 

and 6 in negative. Learned Trial court did not put any discussion 

regarding why those issues were held in negative. The learned Trial 

court ought to have discussed the issues in specific and should have 

reasoned why the suit has been dismissed.  

5. That the learned Trial Court has not elaborately discussed the evidence 
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of the defendant /appellant as well as plaintiff/respondent is other 

witnesses ;  

6. That the learned Trial Court below while passing the impugned judgment 

and decree had totally ignored the defendant /appellant written 

statement and exhibited document ;  

7. That the impugned judgment and decree is against the all cannons of 

justice and liable to be set aside ;  

8. That the appellant/defendant has proved his case for adverse possession 

and defendant proved that he was in possession of suit land from 02-01-

1965, deny in the right title and interest of the Khageshwar Sharma yet 

the court below passed decree the suit in favour of the 

plaintiff/respondent  ; 

9. That in any manner the impugned judgment and decree passed by the 

learned trial court below is not maintainable and barred by law of 

limitation and is liable to be set aside ;  

EVIDENCE OF PLAINTIFF/RESPONDENT SIDE 

9. To decide the contentions of the appellant/defendant let us reproduce some 

relevant portions of the evidences adduced by both the sides. PW-1 in his 

evidence-in-chief reproduced his contention of the plaint and exhibited 6 

nos. of documents :   

Ext.1   : Copy of Gift Deed dated 21-08-1968 
Ext.1 (1) to1 (7) : Signature of Khargeswar Sharma 
Ext.1 (8)   : Signature of Sarat Ch. Deka 
Ext.1 (9)   : Signature of Ganesh Ch. Talukdar 
Ext.1 (10)   : Signature of Padma Kanta Saikia 
Ext.1 (11)   : Signature of Advocate 
Ext.1 (12)   : Signature of Typist 
Ext.2   : Certified copy of order dated 04-07- 

      2002 
Ext.3   : Jamabandi copy 
Ext.4   : Jamabandi copy 
Ext.5   : Jamabandi copy 
Ext.6   : Copy of Patta 

10. PW-1 in his cross-examination deposed that in the year 1981 he has filed 

Misc. case No.198/81 u/s 145/146 against the defendant. The defendant 

occupied the said land by constructing houses and therefore the above Misc. 
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Case had to be filed. On 11-08-1968 his uncle Khargeswar Sarmah had 

gifted him 18 Bighas 10 Lessas land by a registered gift deed. Defendant has 

an Assam type house over the suit land. His residential house is at Nepali 

Patti, Bamun Gaon and the suit land situated at a distance of 1 Km from the 

suit land. There are residences of Siba Prasad Bhuyan, Chandra Bora, 

Padunya Das, Bhaben Hazarika, Sisir Kr. Das, Smt. Bishnu Maya, Pradip 

Subh Kartik etc. near the suit land.  

11. PW-2 supported the version of the plaintiff by reproducing the contentions of 

the plaintiff in his evidence-in-chief. He in his cross-examination deposed 

that the residence of Khargeswar Sarma was at Bamungaon. He had no 

children. He had seen Indreswari Bhuyan. She had three sons and two 

daughters. In para No.5 of his affidavit he had stated that the defendant 

occupied the suit land illegally since 30/35 years back, the defendant had 

houses over the suit land, and he lives there with his family. He came to 

know from the members of his family that the official from Circle Office 

visited the suit land. Then he came to know that injunction was passed over 

the suit land.     

12. PW-3 supported the version of the plaintiff by reproducing the contentions of 

the plaintiff in his evidence-in-chief. He in his cross-examination deposed 

that he has heard that since 30-35 years back from today, Promod Bhuyan 

occupied the land measuring 2 Kathas 10 lessas of plaintiff Khirodhar Sarma 

and constructed houses thereon. He does not know exactly since how many 

years he was enjoying the suit land as he stayed in a separate place.  

13. PW-4 supported the version of the plaintiff by reproducing the contentions of 

the plaintiff in his evidence-in-chief. He in his cross-examination deposed 

that he doesn‟t know when Indreswari Bhuyan died and he did not see her. 

He doesn‟t know how Indreswari Bhuyan got the land and what was the 

measurement of the land. He doesn‟t know the year when Khirodhar Sarma 

was serving and when he was retired. He heard that around 30-35 years 

back Pramod Sarma occupied 2 Kathas 10 Lessas of land illegally. Pramod 

Bhuyan is aged around 71/75 years old. He doesn‟t know persons who 
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resides in the houses over the suit land and he doesn‟t want to know about 

the same because he doesn‟t think it necessary. He doesn‟t know if a case 

was filed u/s 145 in the year 1981. He knows that the suit land is occupied 

by the defendant illegally except that he doesn‟t know anything.   

EVIDENCE OF DEFENDANT/APPELLANT SIDE 

14. DW-1 has submitted his examination in chief supporting the contentions of 

the written statement and he in his cross-examination deposed that this suit 

was filed for evicting him from the land measuring 2 Kathas 10 lessas 

covered by Myadi Patta No.175 under Dag No. 393 and 394 and said land 

was previously belonged to Indreswari Bhuyan. She took the said land by 

way of possession. They occupied the said land as the mutation was in the 

name of Indreswari Bhuyan. Ext. D is the copy of Chitta showing mutation in 

the name of Indreswari Bhuyan and the said Chitta mentions Myadi Patta 66 

and Dag No.277. There is no mention of Myadi Patta 175 and Dag No.277 in 

the said that Chitta as the Chitta was an old one. It is true that he has not 

mentioned the Dag and Patta no. of the said Chitta in his written statement 

and he has also not stated that by conversion it became new Myadi patta 

No.175 and dag No.394. In the Ext. D the names of pattadars were 

mentioned as Khargeswar Sarma and Indreswari Bhuyan respectively. He 

knows what is written in his affidavit and his written statement. He is the 

owner of the disputed land. He become the owner of the land by possession. 

He took possession from Indreswari Bhuyan. Indreswari Bhuyan was his 

mother. She died in the year 1986. They are four brothers. They are Mahesh 

Bhuyan, Poal Bhuyan, Promod Bhuyan and Siba Bhuyan. Out of them 

Mahesh Bhuyan and Poal Bhuyan. In the Ext. C names of Bhola Nath Sarma, 

Khargeswar Sarma (minor) and Indreswari Bhuyan is mentioned as 

pattadars. In Ext. C land measuring 2 katha mentioned by way of 

inheritance. And in the said Ext. in the remark column „Ga‟ it is mentioned 

that on as per purchase dated 19-12-1955 there is mutation in the name of 

Khargeswar Sarma along with Indreswari Bhuyan in 2 Kathas of land part of 

dag No.277. There is no mention of the name of Pramod Sarma in Ext.A. 
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Ext. G is the rent receipt paid for five years at a time.  Ext. G shows that the 

rent was received in favour of Khirodhar Sarma. Similarly, vide Ext. I the 

revenue was paid for two years and there it was mentioned that the same 

was received in favour of Khirodhar Sarma. Though he paid the revenue, but 

he paid the same in name of Khirodhar Sarma. He has not tried to remove 

the name of Khirodhar Sarma from the revenue receipts. In Ext. A, 2 bigha 2 

Katha is mentioned. In 1993 he filed an application in the Tezpur Revenue 

Circle Officer to mutate his name over the land he occupied but he doesn‟t 

remember what was written there. He heard that Khargeswar Sarma gifted 

the disputed land to the plaintiff. After knowing about the same, he has not 

filed any suit for cancellation of the any deed made over the disputed land.       

15. DW-2 submitted his evidence in chief through affidavit by reproducing the 

contents of written statement and he has deposed in his cross-examination 

that he has not submitted any document in respect of the contention 

mentioned in para No. 3 and 4 his affidavit pertaining to revision petition u/s 

145 and he just heard about it from the defendant. He doesn‟t know the 

previous owner of the suit land occupied by Pramod Sarma. He doesn‟t know 

if there is mutation of the name of Pramod Bhuyan over the suit land. He 

doesn‟t know who is paying the land revenue.   

16. DW-3 submitted his evidence in chief through affidavit by reproducing the 

contents of written statement and he has deposed in his cross-examination 

that he knows that the Khirodhar Sarma is the owner of the suit land. He 

doesn‟t know how his brother-in-law is possessing the said land.  

17. DW-4 submitted his evidence in chief through affidavit by reproducing the 

contents of written statement and he has deposed in his cross-examination 

that he doesn‟t know if Pramod Bhuyan has written in his affidavit that he 

was living in his house for last 20 years. He doesn‟t know in what way the 

defendant is occupying the land, but he only knows that the land was of 

Pramod Bhuyan. DW-5 was examined to prove the Jamabandi, Ext. M. DW-6 

was examined to prove the Jamabandi vide Ext. 0. DW-7 examined to prove 

the in respect of Crl Revision No.22(S-2) 89 and he deposed that the 
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aforesaid Crl Revision No.22(S-2) mentioned in Ext. D has been destroyed.  

DW-8 examined to prove the Ext.0 - destroy list‟ file and Ext. L, case record. 

Ext. O is the destroy list (serial No.6).  

DISCUSSIONS, DECISIONS & REASONS FOR SUCH DECISIONS 

18. On careful perusal of the judgment and order passed by the learned Munsiff 

No-1, Sonitpur, Tezpur this court in the forthcoming discussions, shall try to 

the decide the following pertinent questions:-  

1. Whether learned Munsiff No-1, Sonitpur, Tezpur rightly 

decided and answered the issues against the 

defendant/appellant? 

2. Whether learned Munsiff No-1, Sonitpur, Tezpur rightly 

decreed the suit of plaintiff/respondent providing sufficient 

reasons? 

3. Whether learned Munsiff No-1, Sonitpur, Tezpur appreciated 

the evidences adduced by the plaintiff/respondent properly 

leaving no stone unturned?  

4. Whether findings of learned Munsiff No-1, Sonitpur, and 

Tezpur are based upon lawful consideration and settled 

provisions of law? 

19. Taking notes, upon the questions formulated by the court in the upcoming 

discussions this first appellate court shall try to answer the questions above 

including the grounds of appeal of appellant in the light of evidence adduced 

by the plaintiff/appellant as well as the respondent/defendant in original suit. 

20. During the argument hearing, the learned advocate appearing on behalf of 

the defendant /appellant categorically raised objection against the decision 

of Ld. Trial court below in respect of Issue No.4 and issue No.6 and further 

submitted that ld. Court ought to have decided the plea of adverse 

possession put forwarded by the appellant/defendant in the written 

statement. 

21. As such, from the points of argument put forwarded by the 

defendant/appellant as well as respondent side this court finds that 
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appellant/defendant has raised strong objection against the discussion and 

decision of ld. Court below in respect of Issue No.4 & Issue No.6 and 

considering the submissions of both sides this first appellate court like to 

discuss the Issue No.4 at the outset.   

ISSUE NO. 4  

22. Issue No.4:- Whether plaintiff has right, title and interest in the 

Schedule land and right, title and interest in the Schedule B land? 

Learned court below answered the Issue No.4 in favour of the 

plaintiff/respondent by holding that respondent has right title and interest 

over the suit land and in the forthcoming discussion this first appellate court 

shall try to ascertain as to whether the discussion and decision of the 

learned court below based upon the actual evidences adduced before the 

court below.  

23. Prior discussing the Issue No.4, if we meticulously perused the contentions 

of plaint then it becomes crystal clear that plaintiff/respondent had prayed 

his right, title and interest over the suit land on the basis of a gift deed 

donated in his favour by one Khargeswar Sarmah, his maternal uncle, vide 

Gift deed No.3426 of the year 1968. He further stated that at the time of 

taking physical possession, he came to know that his uncle has sold 2 kathas 

of land to one Indreswari Bhuyan prior execution of the gift deed and due to 

bonafide mistake said land was included in the gift deed. Thereafter, as per 

his petition, the revenue authority has segregated the periodic patta No.66 

as P.P No- 18 and P.P No-175, vide Dags No.393 and 394. The plaintiff 

further pleaded that periodic patta 175 was retained in the name of plaintiff 

and patta No.18 recorded in the name of Indreswari Bhuyan and after the 

death of Indreswari Bhuyan her sons Poal Ch. Bhuyan, Promod Bhuyan and 

Siba Prasad Bhuyan got their names mutated over the land and constructed 

houses thereon. Plaintiff further pleaded that facts regarding obtaining illegal 

possession of schedule land by the defendant in the year 1981 against which 

the plaintiff preferred petition u/s 145 Cr.P.C and same was dismissed and 

he again preferred revision and same also passed against the plaintiff. 
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Thereafter, defendant on the basis of judgment of revisional court prayed to 

get his name mutated but same was rejected by the Circle Officer and 

against the order the defendant again preferred an appeal before the Deputy 

Commissioner which was dismissed. Meanwhile, on the basis of petition filed 

by the plaintiff after determination of boundaries by the Circle Officer, 

possession of 2 Kathas 10 lessas of land that described in schedule A and B 

was delivered to the plaintiff on 24-01-1995. Subsequently, in the month of 

April/2011 the defendant started construction illegally over the A schedule 

land and on-9/4/13 defendant forcefully occupies the suit B schedule land.  

24. Per contra, the defendant in his written statement took the plea of adverse 

possession contending that he has been in possession since from 02-01-

1965. The defendant further stated that on 26-08-1968 Khargeswar Sarma 

has approached the defendant and informed him that he had donated the 

land to plaintiff and requested to vacant the suit land and defendant denied 

the proposal of Khargeswar Sarma.     

25. As such, on evaluation of the pleadings on record, it is seen that the plea of 

plaintiff rests upon the fact of having right, title and interest over the suit 

land on the basis of gift deed in the year 1968 that donated by Khargeswar 

Sarmah, his maternal uncle and subsequently defendant constructed houses 

over the suit land against which the plaintiff/respondent had brought the T.S 

No.63/2011 which was decreed in his favour dismissing the plea of adverse 

possession put forwarded by the defendant/appellant.    

26. During trial, the plaintiff examined as many as 6 nos. of witnesses and 

exhibited following documents :  

Ext.1   : Copy of Gift Deed dated 21-08-1968 
Ext.1 (1) to1 (7) : Signature of Khargeswar Sharma 
Ext.1 (8)   : Signature of Sarat Ch. Deka 
Ext.1 (9)   : Signature of Ganesh Ch. Talukdar 
Ext.1 (10)   : Signature of Padma Kanta Saikia 
Ext.1 (11)   : Signature of Advocate 
Ext.1 (12)   : Signature of Typist 
Ext.2   : Certified copy of order dated 04-07-2002 
Ext.3   : Jamabandi copy 
Ext.4   : Jamabandi copy 
Ext.5   : Jamabandi copy 
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Ext.6   : Copy of Patta 

27. The oral testimonies of PW-1, PW-2, PW-3 and PW-4 categorically supported 

and corroborated the entire story of the plaint. PW-1 being the 

plaintiff/respondent has exhibited the gift deed as Ext.1 and Ext.1 (1) to 

Ext.1 (12) series are the signatures exhibited by the plaintiff of the donor 

Khargeswar Sarmah and the witnesses including the signature of the 

advocate concern. In respect of execution and proof of Ext.1 document the 

defendant side failed to dismantle the credence of PW-1.  

28. The Plaintiff being PW-1 (Khiradhar Sarmah) further exhibited the copy of 

Jamabandi in respect of Miyadi Patta No.66 and dag No.277 relating to land 

measuring 1 Bigha 2 Kathas as Ext 3 and copy of Jamabandi relating to land 

measuring 2 Bighas 2 Kathas under Miyadi Patta No.175 and dag No.394 as 

Ext.4. PW 2 Sisir kumar Das maintained and validated the evidence of PW 1 

Khiradhar Sarmah in respect of his gifted land by Khargeswar Sarmah. PW-2 

further supported the fact of dispossessing the plaintiff/appellant from the 

suit land. 

29. The documentary forms of evidences put forwarded by the plaintiff proved 

and established the fact that plaintiff‟s name has been duly recorded over 

the suit land and vis-versa name of Indreswari Bhuyan has been erased. Ext-

5 appears to be one Jamabandi in respect of land measuring 1 Bigha 3 

Katha 19 Lessa covered by dag no-582-272 under Old P.P No-66 and New 

66 and same recorded in the name of plaintiff/respondent by the dint of gift 

deed and the name of Indreswari Bhuyan had been removed. 

30. Per contra, on perusal of Ext-A, Ext-B & Ext-C, documents this court finds 

that name of defendant‟s predecessor Indreswari Bhuyan recorded over suit 

patta and dag. DW 1 Promod Bhuyan stated in his evidence that his mother 

Indreswari Bhuyan has right, title and interest over the land measuring 2 

Kathas 10 lessas and said land possessed by him as joint pattadars with 

Khargeswar Sarmah, but on perusal of Ext.3 i.e. Jamabandi copy, it appears 

that name of Indreswari Bhuyan who is the mother of defendant mutated in 

respect of 2 kathas of land under dag No.393 and patta no. (New) 18, which 

is admittedly not the suit land. Ext-B document exhibited by the defendant 



14 
Title Appeal No-11/19 (Arising our of T.S No-63 of 2011) 

Promod Bhuyan Vs. Khirodhar Sarmah 

 

supported the version of plaintiff that mother of defendant recorded over 2 

Kathas of land of patta no-18 and dag no-393. The plaintiff in his plaint 

claimed such fact of separation of land of patta no-66 into two separate 

pattas vide No-18 and patta no-175. The exhibited documents supports the 

fact that name of plaintiff recorded over patta no-175 in respect of land 

measuring an area of 2 Bigha 2 Katha.   

31. A bare perusal of Ext. C i.e. copy of Jamabandi, it disclosed that both 

Khargeswar Sarmah and Indreswari Bhuyan got mutated their names in 

respect of 5 Bighas 19 Lessas and 2 Kathas respectively under Dag No.277 

of P.P No.66. Ext D. is a copy of the Draft Chitha where names of 

Khargeswar Sarmah and Indreswari Bhuyan also got mutated in respect of 

land measuring 4 bigha 19 lessas under Dag No.277 and P.P No.66.   

32. The defendant has admitted the fact that he has possessed the suit land by 

denying right, title and interest of the plaintiff by dint of adverse possession 

and in the same time he has exhibited the Draft Chitha as Ext D and Draft 

Jamabandi as Ext E supporting the fact that due to imperfect partition his 

mother viz. Indreswari Bhuyan conceded her right, title and interest over the 

suit land, but the same is not appears to be satisfactory as she got her name 

mutated over there only by right of possession. DW 5 appears to be Lat 

Mandal of Tezpur Revenue Circle, and as per his version it disclosed that in 

respect of land measuring 2 Bighas 2 Kathas under dag No.394 and P.P 

No.175 the plaintiff has got mutated his name. DW 5 further deposed that 

Indreswari Bhuyan was pattadars in respect of land under Dag No.393 and 

P.P.No.18. Ext 6 is Patta No.175 issued in the name of the plaintiff. That 

supports the version of the plaintiff/respondent. Admittedly, the plaintiff in 

his plaint claimed that on the basis of the petition filed by the plaintiff before 

the Revenue Authority, periodic patta No.66 was distributed in two periodic 

patta, one is numbered as Patta No.18 dag No.393 in the name of 

Indreswari Bhuyan and another was numbered as 175, Dag No. 394 and 

said periodic patta No.175 continued in the name of plaintiff and that proves 

the right, title, interest of the plaintiff over the suit land measuring an area 
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of 2 Katha 10 Lessa. 

33. To sum up the oral and documentary forms of evidences it has become 

crystal clear before this court that plaintiff side discharged its burden of 

proof by establishing his right, title, interest over the suit land by virtue of 

Gift Deed vide Ext 1 gifted by Khargeswar Sarmah and name of the 

plaintiff/respondent duly recorded over the suit land.  

34. In the other hand the defendant/appellant had put forwarded a plea of 

adverse possession over the suit land since from the year 1965. In 

discussing the plea of adverse possession let us try to understand what is 

adverse possession and how a person acquired right, title and interest by 

dint of plea of adverse possession.  

35. Hon‟ble Apex Court in Hansraj –Vs- Jagminder Singh & Ors. On 22 

September, 2017, held that “Mere possession however long does not 

necessarily mean that it is adverse to the true owner. It means hostile 

possession which is expressly or impliedly in denial of the title of the true 

owner and in order to constitute adverse possession the possession must be 

adequate in continuity, in publicity and in extent so as to show that is 

adverse to the true owner. The possession must be open and hostile enough 

so that it is known by the parties interested in the property.”  

36. In Mallikarjunaiah ....Appellant(s) VERSUS  Nanjaiah & Ors in CIVIL 

APPEAL No.7768 OF 2011, decided on-26/04/2019, Hon’ble Apex 

Court  held that --- 

"Mere possession however long does not necessarily 

mean that it is adverse to the true owner. It means 

hostile possession which is expressly or impliedly in denial 

of the title of the true owner and in order to constitute 

adverse possession the possession must be adequate in 

continuity, in publicity and in extent so as to show that it 

is adverse to the true owner. The possession must be 

open and hostile enough so that it is known by the parties 

interested in the property. The plaintiff is bound to prove 
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his title as also possession within twelve years and once 

the plaintiff proves his title, the burden shifts on the 

defendant to establish that he has perfected his title by 

adverse possession. Claim by adverse possession has two 

basic elements i.e. the possession of the defendant 

should be adverse to the plaintiff and the defendant must 

continue to remain in possession for a period of twelve 

years thereafter." 

37. In T. Anjanappa & Ors. vs. Somalingappa & Anr., (2006) 7 SCC 570, 

Hon‟ble Supreme Court held that mere possession, howsoever long it may 

be, does not necessarily mean that it is adverse to the true owner and the 

classical requirement of acquisition of title by adverse possession is that such 

possessions are in denial of the true owners‟ title. 

38. In Chatti Konati Rao & Ors. vs. Palle Venkata 7 Subba Rao, (2010) 

14 SCC 316 in para 14 held as under:--  

“14. In view of the several authorities of this Court, few 

whereof have been referred above, what can safely be said 

is that mere possession however long does not necessarily 

mean that it is adverse to the true owner. It means hostile 

possession which is expressly or impliedly in denial of the 

title of the true owner and in order to constitute adverse 

possession the possession must be adequate in continuity, 

in publicity and in extent so as to show that it is adverse to 

the true owner. The possession must be open and hostile 

enough so that it is known by the parties interested in the 

property. The plaintiff is bound to prove his title as also 

possession within twelve years and once the plaintiff 

proves his title, the burden shifts on the defendant to 

establish that he has perfected his title by adverse 

possession. Claim by adverse possession has two basic 

elements i.e. the possession of the defendant should be 
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adverse to the plaintiff and the defendant must continue to 

remain in possession for a period of twelve years 

thereafter.” 

39. As such from the common understanding of the aforesaid ratio the concept 

of adverse possession nothing but extinguishment of title of true owner in 

view of section-27 of Limitation Act, by the dint of long, open and 

continuous possession of defendant and claim by adverse possession has 

two basic elements i.e. the possession of the defendant should be adverse to 

the plaintiff and the defendant must continue to remain in possession for a 

period of twelve years. In the forthcoming discussions this court shall try to 

understand whether defendant/appellant had been able to prove his 

continuous and open possession over the suit land for about 12 years or 

more without interruption from the true owner of the suit property. 

40. The witnesses of the plaintiff‟s i.e PW-2, PW-3 & PW-4 heard that defendant 

possessing the suit land since from 30/35 years illegally. All three witnesses 

have heard about the possession of the defendant over the suit land and 

they further don‟t know much about the suit land. The evidences adduced by 

PW-2, PW-3 & PW-4, in respect of possession of defendant/appellant over 

the suit land appears to be hearsay in nature and those being hearsay in 

nature deserves no credence from the court. The plaintiff himself admitted 

that in the year 1981 defendant constructed houses over the suit land and 

he retained the suit land in the year 1993 and subsequent, the defendant 

against dispossessed him from the suit land in the year 2013.  

41. Per contra the defendant as DW 1 Promod Bhuyan stated in his evidence on 

affidavit that the plaintiff had not preferred any appeal regarding the order 

of Hon‟ble Sessions Judge regarding granting possession of suit land. The 

defendant himself again in his written statement as well as in his evidence 

stated that the plaintiff along with Khargeswar Sarmah went to the 

defendant since 1981 with request to vacate the suit land and also 

threatened him to take shelter under legal action for recovery of the suit 

land. The version of defendant clears that his possession over the suit land 
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was under scanning of the plaintiff/respondent. The defendant/appellant has 

exhibited certain documents of proceeding drawn upon the suit property as 

Ext.‟J & Ext.„K‟ and those documents revealed the fact of creating 

disturbance or obstruction of defendants possession over the suit land time 

to time by the plaintiff. That suggest the plaintiff/respondent had raised 

objection or interruption against the possession of the defendant over the 

suit land. Hence, it can be safely concluded here by way of observing that 

the possession of the defendant was not appeared to be continuous since 

the year 1981 as the defendant admitted the fact of taking part of various 

proceeding since from the year 1981 sets in motion by the 

plaintiff/respondent in respect of the suit land. 

42. Another important fact that needs to be mention here in respect of payment 

of rents in the name of plaintiff.  Certainly, the defendant had put forwarded 

the plea of adverse possession over the suit land. But during his evidence he 

had exhibited revenue receipt as Ext-G and he admitted during his cross-

examination that Ext. G is the rent receipt paid for five years at a time and 

Ext. G shows that the rent was received in favour of Khiradhar Sarma. 

Similarly, vide Ext. I the revenue was paid for two years and there it was 

mentioned that the same was received in favour of Khirodhar Sarma. 

Though he paid the revenue, but he paid the same in name of Khirodhar 

Sarma. He has not tried to remove the name of Khirodhar Sarma from the 

revenue receipts. In Ext. A, 2 bigha 2 Katha is mentioned. In the year 1993 

he filed an application in the Tezpur Revenue Circle Officer to mutate his 

name over the land he occupied but he doesn‟t remember what was written 

there. He heard that Khargeswar Sarma gifted the disputed land to the 

plaintiff. After knowing about the same, he has not filed any suit for 

cancellation of the any deed made over the disputed land. 

43. All the above said facts admitted by the defendant makes it categorical that 

defendant knowing all the facts deposited rents in respect of the suit land in 

the name of plaintiff and those acts of the defendant makes his plea of 

adverse possession weaker and doubtful. If the defendant perfected his title 
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by the dint of adverse possession, then where is the need to pay rents of the 

suit land to revenue authority in the name of plaintiff? That supports and 

corroborates the fact that defendant had not denied the title of the plaintiff 

over the suit land and he himself admitted that he had deposited rents in the 

name of the plaintiff. Hence, upon the above plea of adverse possession put 

forwarded by the defendant not appears to be sustainable. Hence, it has 

become crystal clear that defendant failed to prove his 12 years continuous, 

open, free, un-interrupted and hostile possession over the suit land.  

44. Per contra, the plaintiff by adducing cogent and trustworthy evidence proved 

and established his right, title, and interest over the schedule land. 

Accordingly, this court finds that learned court below has not committed any 

error in deciding the issue no-4 in affirmative and in favour of the plaintiff. 

Accordingly, decision of learned court below deserves no interference from 

this first appellate court and hence same is upheld 

45. Issue No.III Whether the suit is barred by law of limitation? In 

respect of plea of limitation put forwarded by the defendant/appellant side 

this court finds that plaintiff in his plaint displays the last date of cause of 

action of the suit on-14/05/2011, when the suit property was attached as 

per the order of ADC, Sonitpur and plaintiff to prove such fact in his 

evidence testifying that on 14-05-2011 the Learned Additional District 

Magistrate had attached the disputed land amounting to 1 katha 10 lessas in 

Miscellaneous Case No.3/145/146/2011 and against such order the 

defendant preferred a Criminal Revision before Hon‟ble Sessions Court and 

Hon‟ble Sessions Judge vide order passed in Criminal Revision No.36(S-

2)/2011 stayed the operation of attachment. The defendant being DW 1 

Promod Bhuyan has also admitted such contention of the plaintiff/ PW 1 

Khiradhar Sarmah.  

46. In the light of evidence on record, this court is of considered opinion that 

learned court below has not committed any illegality in respect of holding 

that suit is not barred under law of limitation. Hence, the decision of learned 

court below not requires any interference of this court. Accordingly, upheld.  
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47. ADDITONAL ISSUE NO-1: - Whether the defendant took possession 

of the described in schedule B after 09/04/13 and completed the 

execution of Assam type house on the suit land? 

Learned court bellow decided the additional issue in affirmative and in favour 

of the plaintiff. In the light of discussions and decision of Additional issue, 

this first appellate court has observed that defendant failed to prove that he 

has been possessing the suit land since from the year 1965 continuously, 

openly and without interruption from the plaintiff. The witnesses of the 

defendant affirmed that defendant is under the possession of suit land by 

constructing houses thereon. The plaintiff acknowledged the possession of 

the defendant over the suit land since from 09.04.2013. The plea of 

defendant‟s adverse possession over the suit land since from the year 1965 

or 1968 not established before this court. The evidence of plaintiff and 

defendant proved and established that once the suit land was attached 

under the order ADC, Sonitpur in the year 2011 and subsequently, instant 

suit was brought before this court by the plaintiff and plaintiff by 

amendment of plaint further claimed that he was dispossessed by the 

defendant on-09/04/2013. Had the defendant succeed to establish his plea 

of adverse possession over the suit land the findings of this court would 

have different.  

48. Therefore, in the light of all the above said discussions this first appellate 

court finds that learned trial court below has not committed any error in 

deciding the issue no-V, in affirmative and in favour of the plaintiff holding 

that defendant possessing the suit land since from the year 2013. Hence, 

the decision of learned court below over issue no-V is hereby upheld.  

49. In respect of discussions and decision of learned court below regarding other 

issues the appellant/defendant had not raised any objection and as such this 

court not finds anything to retreat the discussions and decisions of learned 

court below in respect of other issues. 

50. In the light of above said discussions, this court finds that 

plaintiff/respondent proves his right, title and interest over the suit land and 
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learned trial court has rightly decreed the suit. Accordingly, discussions and 

decision of learned court not deserves any interference from this first 

appellate court and consequent to that findings of learned lower court is 

upheld.  

51. Under the above such circumstances, the judgment pronounced and 

delivered by the ld. Munsiff No.1, Tezpur, Sonitpur needs no interference 

and deserves to be upheld. Accordingly, the first appeal is dismissed with 

cost by upholding the judgment of Learned Court. 

52. Prepare a decree accordingly. The appeal is disposed of on contest with cost. 

Send down the Case Record, along with a copy of this judgment to the ld. 

Court. Given under my hand & seal of the Court on the 4th June‟2019. 

 

(N. J. Haque) 

Civil Judge 

                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

Dictation taken and  

Transcribed be me: 

        

(J. K Muru), Steno.  

     

 

 

 

 

 

 

 

 

 

(N. J. Haque) 

Civil Judge 
Sonitpur, Tezpur 
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   ANNEXURE 

Plaintiff Witnesses:   

i PW-1     : Khiradhar Sarma 
ii PW-2     : Sisir Kumar Das 
iii PW-3     : Bishnu Maya Devi 
iv PW-4     : Pradip Sut 

         
Plaintiff Exhibits:  

i Ext.1   : Copy of Gift Deed dated 21-08-1968 
ii Ext.1(1) to1(7) : Signature of Khargeswar Sharma 
iii Ext.1(8)   : Signature of Sarat Ch. Deka 
iv Ext.1(9)   : Signature of Ganesh Ch. Talukdar 
v Ext.1(10)   : Signature of Padma Kanta Saikia 
vi Ext.1(11)   : Signature of Advocate 
vii Ext.1(12)   : Signature of Typist 
viii Ext.2   : Certified copy of order dated 04-07-2002 
ix Ext.3   : Jamabandi copy 
x Ext.4   : Jamabandi copy 
xi Ext.5   : Jamabandi copy 
xii Ext.6   : Copy of Patta 

Defendant Witnesses:  
i DW-1     : Pramod Bhuyan 
ii DW-2     : Khargeswar Keot 
iii DW-3     : Binod Borah 
iv DW-4     : Mamoni Deka 
v DW-5     : Jeherul Rahman 
vi DW-6     : Bharati Saharia 
vii DW-7     : Utpal Kalita  
viii DW-8     : Hareswar Saikia 

Defendant Exhibits:   
i Ext.A, B & C  : Jamabandi copy 
ii Ext.D   : Copy of draft Chitha 
iii Ext.E   : Jamabandi copy 
iv Ext.F   : Trace Map 
v Ext.G to I  : Revenue receipts 
vi Ext.J   : Certified copy of order 
vii Ext.K   : Certified copy of judgment 
viii Ext.L   : Case record 
ix Ext.M   : Khata of Jamabandi 
x Ext.N   : Khata of Chitha 
xi Ext.O   : List of destroyed case record 

 
(N. J. Haque) 

                                                                                                 Civil Judge 
                         Tezpur, Sonitpur 

 


